ἂν 


a πα» 


La 


. UNITED NATIONS 
! 


. 
ΠῚ 


NATIONS UNIES 


CONSTANTIN A. STAVROPOULOS 


ae 


‘ 
ος ἐκ 


¥ | . , ἐξ 
τς 7 November 1962 [ffl 


Γ 


"- coe aad 7+ “res - [εἴσω αὐ an ry mor tr? ory un σιν rae) 
iCTS ΟΝ ee oe a pen τ ΣΤῚ et ae ee ν wavy STOTT? . -"- 
ΡΟΝ 
Σαλὰ. «τοι Ξ: 7 


I, History 

1. The establishment of the United States naval station τὸ Guantanano ay apnears 
to heve been part of the settlement which resulted in Gubsn indenendence at the 
tecinning of the present certury. A Giban revolt against Socin broke out in 1895, 
and the United States became embroiled in tie struggle ezainst Scain in February 1698. 
3y che Treaty of Peris of 10 December 1905 Suzin relinquished its rights over Cuba. 
This ves fcllowed by three years of ‘Inited States military occupacicn until the 
oreclamatior of the Ouban Constituticn on 20 May 1902. By en Act apcreved on 2 March 
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1901, the United States Conzress laid dcwn certain rrircicles iefining "the future 


reliticns of the “rited States with Gibu." rticle VII thereof rrovited ss follows: 
ἐς. 
"Thiet to enckle the United Sates to reintain the indenenience of Guba, and 
to crotect the peonle thereot, ee well ss for its own defense, the Government of 
Qube will sell or lesse tc the "hited States linds necesser for coaling or 
navel staticnce at certein soecified ssints tc be egreed uson with the Presiaent 


of the United States." 
Coner vcrinciples limited Cuba's future treaty raking sovsrs, its capacity Ὁ incur 
cublic debts, 2nd cenferred on the “nited States the rignt vs intervene in Quiba in 
cortcin ciroumstances. ALL the crineizles extodied in the Act of ongr2ss vere included 
in en ennex to the δια Jonstituticn. These were alsc inc uded in ἃ 
catween the ‘nited States end Oba, Signed’ at “Nevene cn 22 ray 13703. 
z. In order to imzlervent article VII ef the cbcve-nenticned act cf Ungress, 
the united States end Cube concluded two Acreemencs in tne course of 1903 on the 


these was signet in Februcry 1963. 
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ΠΤ ΒΞ of Ueling or Neval Staticn 
The coreacble ther2of recites thet the United Gtaves end wire are "Gesirouc to execute 
fully the provisions of Article VII of the Act of GAngress approved sarch second, 19@, 


and of Article VII cf the Appendix to the Constitution of the Republic cf cuba ..." 


It then proceeds to sive the full text of that Article, end states chat Mho that end? 
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(i.e. implonent ticn of Article YIT) the parties have reached an Agreement. article f 


of that Acreement lays down tnzt: 


"The Republic of Cuba hereoy leases to the United Staves, for whe time recuired 


for the purcoses of ecaling and naval stations, the following described areas of 
zand and waver situated in the Isleni of Guba ..." | 


It goes on to define inter alia the srea of the Guantcnamo naval station. article II 


+ 


defines certain rights of the United States cver the land and water adjacent to "the 


ty 


grent" contained in Article I. Article III, which is the last articie, reads, part, 


as follows: 


"while on the one hand the United States reccenizes the continuance of the 
ultimate sovereizsnty of the Republic of Cuba over the cbove described areas of 
and and water, on the other hand the Republic of Cuba consents thet during the 
ceriod of the occupstion by the United States of said areas under the terms of 
his ssreement the "mited States shall exercise ccmplete juricadiction and cortro- 
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over and within said areas..." 

Tne Agreement contains no provisicns either limiting its duraticn (bevend the cual 
in Article I that the lease is "for the time recuired fcr the purposes of ccaling 
and naval stations"), or providing for its amendment or denunciaiicn. 

3. The seccnd Agreement on the "Lease of Coaling or ‘aval Stations" «waz concluded 
subsecuent to the one just described, and came into force upon the exchange of 
instruments of ratification on 6 Cectcber 1903. This Agreement defines certain of the 
iconditicns cf the lease" referred to in the first Agreement. Article I provides for 
an annual payment ty the "‘nited States to Quba “of two thousand dollers, in sold coin 


of the United States, as long as the former shell occupy and use the 5413 areas of lend...” 


Article II provides for the proper demarcation of the leased areas. Articles ITI, IV, 
V, and VI reeulate such matters es commercial undertakings in the leased ezreas 

3 E > 3 
procedures for surrendering fugitives from justices custcms end harocur fees etc. 
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‘4s with the earlier Agreement, no provisions are included ressrding turation, amendment 


or denunciation. 
he Tne 2bceve two Agreements concluded in 1903 appear to provide the present legal 


besis for the United Stetes claim to the naval station at Guantanamo Bey. -her do not 


seen te have been amended by any other forms] arranrements, 2lthcuen, in his Annual 
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Wessace to the United States Uongress in December 1912, President Taft made reference 
to an understanding whereby the United States had aereed to release certain lard εὖ 
Bahiz Honda, also leased in the first Agreement of 190, in return for an enlargement 
of the Guantanamo Bay néval station. 

5, ‘hile the Agreements cf 1903 on the "Lease of Coaling or Naval Stations" 
apoesr to heve remained withcut any major alteraticn since they were concluded, 
some of the other international engagements to which they have an histerical connection 
have been substantislly changed. ‘the Treaty of Relaticns of 22 May 1902, referred te 
in oaragraph 1 above and embcdying the full text of srinciples cf the Act of Congress 
of 2 March 1901, was abrogated in 1934, and replaced by a new Treaty which in effect 
sbolished certein of those princicles which had limived the treaty making tower of 
Cuba, placed restrictions upon its capacity to ccntrict oublic debts, and given the 
(ited States the right to intervene in Cuba in certain circumstances. The Treaty of 
Pel-tions of 1934 nonetheless maintained, in its Article III, the principle relating to 
tre leasing of ccaling or raval staticns in ‘the fellowing terms: 


Minti] the two contracthg parties agree to modification or abregation of the 
stirulat‘ons cf the szreement in regard to the lease to the United States of 
sericea of lands in Cuba for coaling and naval stations signed by the President 
of the Republic of Cuba on February 16,1903, and by the President of the United 
States of America on the 23rd day of the same menth and year, the stiruletions 
of that agreement with regerd to the naval station ef Guantanamo shall continue in 
effect, The supplementary agreement in regard to naval or ccaling stations sizned 

etxeen the two Cevernments on July 2, 1903, also shall continue in effect in the 


same form and on the same conditions with respect to the naval siation et Guantanamo. 


So long as the United States of America shall not abandon the said naval station 
of isntenamo or the two “cvernments shall not agree to a modification of its 
oresent limits, the staticn shall continue co rave the territori:l area trat it 
nay Fes, with the limits that it has cn the date or tne signature ef the nresent 
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saragreph 1 above it wes indicated th.t tne crincicles ccntained in the Act 
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of Sonercss of 2 Barch 1901 were embodied in an annex ts tre Cuben Constituticn 
promulgeted in Mey 1902. A new Constitution wac sdopted by Giba in 1940, which dees 
ποῦ aprear to have embodied any of the princizles. ‘he Constitution of 1940 has now 


been rerlaced by a new one of 17 February 1959 which likewise dees not contain any of 


the srincitles. 
ΤΙ. coments 
7. Uriefly spesine, it may be surmised thot the “nited Staves would seek to 
efend iis legal claim to the Guantanamo naval staticn on the casis of the two 
areetents of 1903 described in paragrashs 2 end 3 above and of Article III of the 
treavy of Relations of 1934 which re-affirms these ‘creements. It could maintein 
thes the Agreements of 1903 make no prevision for unilaverel denunciation and that 
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the Treaty cf 1934 envisages 2 change in these agreements onl: by way cf nesotiation a:. 
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agreement between the two parties. Furthermore, it may elso point out that the Tre eaby 
aan eminent 

f 1934 does not provide for unilateral denunciation, that it has not been replaced 
by any subsequent treaty, and that it therefore also remains in force. The ‘nited 
States would thus be relying upon a fundamental principle of international law, often 
expressed in the maxim pact2 sunt servenis, namely thet States mist abide by their 
treaty obligations. 

8. Cn the other hend, it may oe surmised that Cuba would seek to argue that the 


agreements of 1903 belong to ἃ category of "unequal treaties" as they were in fact 


amsosed upen Cubé as one of the conditicns for its independence, Furthermore, this 
argunient micht continue, even while this in itself would be sufficient to vitiate 
the 4sreements, ὍΠΟΥ cculd also be considered invalid on the basis cf the chanze of 
circumstances which has taken place since 1903. The Act of Congress cf 2 Merch 1901, 
from which the Agreements derived, <dvanced inter alia 23 ἃ basis for establishing the 
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naval station the maintenance cf the independence of Cuba and the protection of the 
people thereof. In present circumstances, it could be argued, there is not only no 
lenger any need for such srotection but, on the contrary, by its very existence, 

Given the attitude cf the United States towards Guba, the station constitutes a threat 
to the independence of Cuba. Finally, Giba might seek to argue that by seeking to 
establish whet was in fact a perpetual lease of Giban territory to another State, the 


rjreements of 1903 were no longer conscnant with the present state of international 
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law and the current concepticns of sovereiznty and independence. In other words, 
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Qube would be inveking οὔθ of the grounds recognized by many authorities on 
internaticnal law for the dissolution or expiration of treaties, which is expressed 
in the maxim reous sic ‘stantibus, namely that 211 treaties are concluded on the 
imolied condition that their validity is conditicned by a ccntinuation of the cir- 
cumstences which gave rise te them and that 4 vital chenge of circumstances renders 
them invalid. 

9. It would be beyond the scope of the present note to seek toevaluate in 
any detail the respective leral merits of the two positions outlinei above. ‘he 
possible United States position would appear to rest upon cne of the fundamental 
concepts of traditional international law, but it dees ποῦ verhapns give full weight 
to the history of the questicn and the changes which have taxen plece bota in internationz- 

law and in reletions between the United States and Guba since 1903, The possible 

Oxban position, on the other hand, might be considered to stress the history of the 

cuestion and changed conditions at the expense of 18,581 ecnsiderations. The doctrine 

of rebus sic stantibus, because it is so easily open to abuse as a means of not ful- 

filling unwelcome treaty obligations, is confined by most authorities to the narrowest 

bounds, such as impossibility of performance or the fact that the treaty concerned 
imperils the existence or vital development of one of the parties. It is also often 
maintained that this doctrine does not autometically release a Stave from its treaty 
___oablizstions, but entitles it to claim such release from the other party or parties. If 
the other party or parties refuse to accede to the request~-particularly if this is 
accompanied by an offer to submit the issue to judicial determination—then the 
recuesting State may be justified in declaring it ro longer considers itself bound by 
the treaty. In any event, from the pratical point of view and legal considerations 
apart, for as long 2s the United States continues to occupy the Guantanamo Bay navel 


station, a peaceful adjustment or settlement can only be reached by negotistion 
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when the atmosphere would be conducive to such negcvietion. 

10. A situation somewhat similar to the present one erose in 1947, when Feypt 
submitted to the Security Council a compleint concerning, inter alla, the stationing 
of United Kingdom troops in Egypt. In the course of the Council considerction of this — 
item the representative of Roypt argued that the Anglo-igyptian Treaty of 1936, under 
which United Kingdom troops were stationed in his country, was no longer valid as it 
had been concluded in special circumstances, namely the impending outbreek of the 
Second World War, which no longer existed. Furthermore, it had been imposed upon 
Beypt. He also argued that the maintensnce of foreign troops in tsypt was contrary to 
the sovereign equality of nations and the system of collective security established 
by the Charter. ‘Therefore the Treaty of 1936 was inccnsistent with the Charter. 
Under érticle 103 of the Charter, the latter's provisions must prevail in céses of 
conflict with other international obligations. In reply the representative of the 
United Kingdom stated that the Treaty of 1936 had still a specified number of years 
to run, that the United Kingdom was prepared at any time to enter into negotiations for 
its revision, and that Egypt had failed to make out a case in view of its duty to settle 
disputes in accordance with international law and having in mind the principle pacta- 
sunt servanda, The legal position esocused by Egypt appears to have been expressly . 
supported only by the representatives cf Poland and of the USSR, he ren2ining Kenber’ 
of the Council, on the other hand, sought to stress that a solution to the problem 
should be reached through direct necotiations between Esypt Ξ the United τ σάοπιο 
Three resolutions to this effect were introduced into the Council but, apperently 
because of differences over their wording and Egyptien objection to direct negotiations, 
none of them succeeded in cbtsining the necessary majerity. It may be surmised that if 
Juoz «were to bring 2 ecmrleint to the Council, in the cresent circumstances, against the 
moinzenence cf the United States neval station οὖ Gientaramo Bay similer arguments vould 


ba advanced, end the me‘ority of the Council might agsin propose ε nezovlczed ΝΣ 
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